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NOTES

Married in Kentucky:
A Surviving Spouse's Dower Right in Personalty
Elizabeth S. Muyskens l

K

is not only unusual for retaining some form of the common
law rule of dower through statute,' but also for including personal
property in its dower statute. Common law limited dower to real estate3
and, in most states, the right to dower has been replaced with elective
share statutes.4 In Kentucky, if an individual dies intestate, their surviving
spouse is entitled to an estate in fee of one-half of the real estate the other
spouse owned in fee simple at death, a life estate in one-third of the real
estate the other spouse owned in fee simple during his or her marriage but
not at the time of death, as well as "an absolute estate in one-half (1/2) of
the surplus personalty left by the decedent."5 The Kentucky courts have
recognized the right of dower, even as an expectancy, as so sacred to the
surviving spouse that a spouse, or prospective spouse, "cannot convey his
[or her] real estate or even his [or her] personal property or give it to others
for the purpose of taking from [his or her own] dower rights."6 The only
way that the husband or wife can lose their dower is to "either sell it, forfeit
it, or die and leave it."'
ENTUCKY

I J.D. expected, May zoo8, University of Kentucky College of Law; B.S. in Accounting,
summa cum laude, May 2005, University of Kentucky. The author wrote this Note in memory
of her father, James Kenneth Smith. He encouraged and supported all of her legal aspirations.
2 Theresa M. Mohan and J. Aaron Byrd, You Cannot Change soo Years of Property Law at
5:00 PM. on a Friday-Doweras Applied in Kentucky, 33 N. Ky. L. REV. 335, 335 (2oo6). See also
Angela M. Vallario, Spousal Election: Suggested Equitable Reform for the Division of Property at
Death, 52 CAT.

U. L. REV. 519,527-28 n.45 (2003).

3 i Ky. PRAc. PROB. PRAC. & PROC. §158 (2d ed.).
4 WAYNE M.

GAZUR & ROBERT M.

PHILLIPS, CASE STUDIES IN ESTATE PLANNING

105

(2004).
5 Ky. REV. STAT. ANN. § 392.020 (2007) (Statute only awards a dower right in the real estate
that the decedent owned in fee simple).

6 Rowe v. Ratliff, 104 S.W.2d 437, 439 (Ky. 1937).
7 Id. Husband and wife can be used interchangeably as both have equal statutory interests in the other's property. In this Note, dower will be used to represent both dower and
curtesy. See Ky. REV. STAT. ANN. § 392.090 (2007) (spouse forfeits dower right in the case of
divorce or if he or she "leaves and lives in adultery").
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Rather than trying to persuade the legislature to abolish Kentucky's
dower statute, this Note analyzes the current way that Kentucky courts
define and administer personal property in the context of dower along with
the transactions that courts have found constituted a fraud on the surviving
spouse's dower right in personal property. An understanding of the current
status of a spouse's dower interest is necessary to ensure that transactions
involving personal property will not be found fraudulent and therefore
voided upon the interested spouse's death. The final portion of the Note
contains judicially recognized options for drafting around Kentucky's
dower statute in order to meet the needs of individual clients, altering or
eliminating one spouse's right in the other's property.
INTRODUCTION

The Supreme Court of Kentucky has stated that "[t]he purpose of the dower
statute is to insure that the surviving spouse will not be left disinherited
and destitute" and thus should be applied in only those limited situations.8
If an individual dies intestate, KRS §392.020 awards the surviving spouse
an interest in the real estate owned by the decedent at death, real estate
owned during the marriage, and personal property owned by the decedent
at death. If the decedent left a will, the estate will be divided according to
the will unless the surviving spouse elects instead to renounce the will and
receive his or her dower interest. 9 The testator may disinherit very close
relatives in his or her will; however, "he cannot disinherit his surviving
spouse."10 Upon renunciation of the will, the amount of surplus personalty
the surviving spouse is entitled to remains at one-half, the same as if the
decedent had died intestate." However, by choosing to renounce the will,
KRS §392.080 limits the surviving spouse to only an estate in fee of onethird of the real estate the decedent owned in fee simple at death.'"
Kentucky courts require "substantial compliance" with the renunciation
procedures set forth by statute in order for a surviving spouse to be entitled
3
to a dower interest as opposed to taking his or her share under the will.'
8 Hannah v. Hannah, 824 S.W.2d 866, 868 (Ky. 1992).
9 If a surviving spouse chooses to renounce the will, the spouse's elective share is defined in KRS § 392.o8o. Because this statute refers to KRS § 392.020, the dower statute, for
calculation purposes, Kentucky courts routinely refer to a surviving spouse's interest in the
others' property as dower rather than an elective share. For the purposes of this Note, the
word dower will similarly be used without regards to whether the decedent died intestate or
testate and the will was renounced. Courts refer to both situations as creating a dower right
in the surviving spouse.
1 o Id. at 867.
i i Ky. REV. STAT. ANN. §§ 392.020 & 392.O80 (2007).
12 KRS § 392.02o awards the surviving spouse an estate in fee of one-half of the real
estate the decedent owned in fee simple at death.
13 See, e.g., Hackworth v. Flinchum, 475 S.W.2d 140, 143 (Ky. 1971) (Substantial compli-
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I1

In order to receive the share prescribed by KRS §392.020, the surviving
spouse must renounce the will within six months after probate of the will
according to the statutory procedure.' 4 Historically, Kentucky courts have
presumed that when a testator provides for his or her spouse through a
will, the "devise or bequest was in lieu of the interest given by KRS §
392.020 unless a contrary intention appears from the will or is necessarily
inferable from it."'" Thus, a surviving spouse generally is entitled to either
a dower interest or the interest set forth in the will. If the decedent left
no will, then the procedure for renunciation set forth in KRS §392.080 is
irrelevant, and the surviving spouse receives the statutory dower amount.
Further, the right to dower is an inchoate right, "merely an expectancy
of an interest or a future interest contingent" upon one spouse surviving
the other. 6 "An inchoate interest is one 'which is not a present interest,
but which may ripen into a vested estate, if not barred, extinguished, or
divested.""' 7 Thus, upon marriage, each spouse has an inchoate interest in
all of the real estate and personal property owned by the other. However,
this right to dower may only be asserted if one spouse survives the other.
I. DiSCUSSION
A. Surplus Personalty
While Kentucky's dower statute refers to two distinct types of property,
surplus real estate and surplus personalty, neither is defined by the dower
statute. Accordingly, Kentucky courts have been permitted to interpret the
phrase "surplus personalty," and have done so broadly. Surplus personalty
is all personalty remaining "after the debts, funeral expenses, and widow's
exemption have been deducted from the gross personalty possessed by the
decedent at the time of death."' 8 Because surplus personalty essentially
consists of everything remaining after all claims against the estate have been
paid, if the decedent's estate is insolvent, the right to dower is worthless.

ance with statute is enough to allow surviving spouse a dower interest); Bagby v. Koch, 98
S.W.3 d 521, 522 (Ky. Ct. App. 2002) (Husband had not substantially complied with statute
when he filed renunciation with probate office rather than county clerk); Sanders v. Pierce,
979 S.W.zd 457, 459 (Ky. Ct. App. 1998) (Wife had no standing to claim fraud against dower
because she failed to renounce the will).
14 Ky. REV. STAT. ANN. § 392.080 (2007).
15 Hannah,824 S.W.2d at 868 (citing Ray v. Ray, 182 S.W.zd 664,666 (Ky. 1944)).
I6 First Union Home Equity Bank, N.A. v. Bedford Loan and Deposit Bank, III S.W. 3 d
892, 894 (Ky. Ct. App. 2003).
17 Harris v. Rock, 799 S.W.2d 10, 14 (Ky. 199o) (Lambert, C.J., dissenting) (citing BLACK'S
LAW DICTIONARY (5 th ed. 1979)).

18 Talbott's Ex'r v. Goetz, 151 S.W.2d 369 (Ky. 1941). See also Mattingly v. Gentry, 419
S.W.2d 745 (Ky. 1967); Harris, 799 S.W.2d at o.
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Over the past decades, Kentucky courts have been forced to specifically
identify whether items constitute surplus personalty in order to determine
the extent of the decedent's estate and ultimately, the extent of the
surviving spouse's interest. The surviving spouse is entitled to one-half of
the decedent's personal property, regardless of its nature. In Smith v. Vanover,
compensation the decedent received on account of her first husband's
death was included in the decedent's personalty.19 Kentucky courts have
also noted that it does not matter where or how the surplus personalty is
held, the surviving spouse is still entitled to his or her statutory share. In
Ruh's Executors v. Ruh, the widow was entitled to one-half of the contents of
her deceased husband's safe deposit box. 0 Likewise, in Gellertv. Busman's
Administrator,the husband was entitled to not only his half of the joint
savings account held by him and his wife, but also entitled to one-half
of his wife's share of the account."' The Kentucky legislature, however,
shows deference to partnerships and thus, a partner's interest in specific
partnership property is not subject to dower.2 2 Instead, upon the death of a
partner, partnership property "vests in the surviving partner[s]." 3
The surviving spouse's statutory one-half interest in personalty is
also undiminished by the federal estate tax. The federal estate tax is
apportioned "among the beneficiaries participating in the net taxable
estate." 4 Since the statutory marital allotment is deductible from the
gross estate in arriving at the net value of the estate for purposes of federal
taxation, the surviving spouse's share does not increase the tax and thus the
surviving spouse should not bear the burden of the federal estate tax. 5
Because surplus personalty is essentially considered everything that is
"leftover," creditors will prevail over the surviving spouse. The same is
true with real property; creditors prevail over the surviving spouse because
of the word "surplus" in the statute. 6 However, once the surviving spouse
receives his or her statutory share of personalty, the property is wholly
within his or her control and the surviving spouse may do with the property
as he or she wishes. In Swearingen v. Swearingen's Executrix, a Kentucky
court recognized that a surviving spouse was permitted beneficial use of
her one-half dower interest in her husband's personal property, which
included the right to dispose of the property by will or sale. 7

19 Smith v. Vanover, 264 S.W.2d 884 (Ky. 1954).
2o Ruh's Ex'rs v. Ruh, 110 S.W.2d 1097 (Ky. 1937).
2 1 Gellert v. Busman's Adm'r, 39 S.W.zd 511 (Ky. 193).

Ky. REV. STAT. ANN. § 362.270(2)(e) (2007).
Id. at § 362.270(2)(d).
24 Lincoln Bank & Trust Co. v. Huber, 240 S.W.zd 89 (Ky. 1951).
25 Id. at 89-9o (citing 26 U.S.C.A. § 812(e); Ky. REV. STAT. ANN. §392.020).
26 See KRS §392.020; Maryland Casualty Co. v. Lewis, 124 S.W.zd 48,50 (Ky. 1939).
22
23

27

Swearingen v. Swearingen's Ex'x, 194 S.W.2d 79, 8o (Ky. 1946).
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1.Joint Accounts.-When determining exactly what personal property is
included in the decedent's estate for purposes of dower, the Supreme Court
of Kentucky is forced to interpret the phrase "joint account" found in KRS
§ 391.315(1)(a) and 391.300(1). According to statute, "[slums remaining
on deposit at the death of a party to a joint account belong to the surviving
party or parties to the account as against the estate of the decedent unless
there is clear and convincing written evidence of a different intention at
the time the account is created."' 8 By statute, an "account" includes "a
checking account, savings account, certificate of deposit, share account
and other like arrangement[s]." 9 Because sums in joint account pass to
the surviving party, they are not part of the decedent's surplus personalty.
This leaves the surviving spouse with no dower interest in the property or
funds the decedent held in joint account with other individuals. As will
be discussed later in the Note, individuals desiring to limit their spouse's
statutory share of personalty upon their death often will fraudulently
transfer the personalty or funds into joint accounts during their lifetime,
thus decreasing the amount of personal property in their estate and the
value of the surviving spouse's dower right.
In 2001, the Supreme Court of Kentucky granted discretionary review
to determine whether a cashier's check, naming the decedent and his son
as joint payees, belonged to the son as surviving payee or to the decedent's
estate as surplus personalty.30 Even though the cashier's check was in
the decedent's possession at the time of his death, the court held that the
check was a note similar to a certificate of deposit and thus belonged to the
surviving payee rather than the estate. 31 Significant to the court's decision
was the fact that the cashier's check in Raichel was payable alternatively,
to either the father or the son, because the names were separated by "or"
rather than "and." In dictum, the court noted that the result would have
been different if the language on the cashier's check had specified the
father and son as joint payees, this would have been evidence of an intent
for the decedent (or decedent's estate) and his son to share the cashier's
check.3" Instead, the court decided that the cashier's check belonged solely
to the son as alternate joint payee. 33 The "cashier's check is not surplus
personalty... because the decedent deposited it, before his death, in the
name of himself or [his son], and therefore it was not part of his estate."''
28
29

Ky. REV. STAT. ANN. § 391.315(a)
Id. at § 391.300(1).

(2007).

30 Raichel v. Raichel, 65 S.W.3d 497 (Ky. 2001). Furthermore, if the court held that the
cashier's check was surplus personalty, the surviving spouse would have dower rights to the
funds. Id.
31 Id. at 499-500.
32 Id. at 500.
33 Id. at 5oo-oi.
34 Id. at 5O1.
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By deciding that the cashier's check was not part of the decedent's estate,
the court places the check outside the scope of surplus personalty and
eliminates the surviving spouse's claim of dower to the funds.
Chief Justice Lambert, dissenting by separate opinion in Raichel, noted
that the majority's holding could effectively eliminate dower rights.3" Under
the holding by the majority, "a spouse can now place most or all of his or her
personal property (converted into cash) into a 'joint account' in the form
of a cashier's check payable to the deceitful spouse or someone other than
the surviving spouse. '3 6 Thus, by simply procuring a cashier's check, an
individual can remove personal property from his or her estate and prevent
the surviving spouse from taking his or her statutory share. This estate
planning "scheme" is particularly relevant in today's society where second
marriages are common and individuals often desire to provide primarily foi
their children from first marriages.
Chief Justice Lambert should find comfort in the fact that the majoritr
did not consider the decedent's intent when reaching their decision. The
Supreme Court of Kentucky in Raichel did not discuss whether the check
was purchased to defraud the surviving spouse of her dower rights because
the issue of fraud was not raised at the trial level.37 Because the issue oi
fraud was not raised by the plaintiff at the trial level, the amount of the
cashier's check, or the amount of personalty transferred out of the estate,
did not affect the court's holding.38 Thus, the dissent's concern that Raichel
might essentially eliminate dower rights is likely an overreaction. The
surviving spouse can protect his or her right to dower by claiming that the
creation of, or transfer to, a joint account was made with an intent to defraud
the surviving spouse of his or her dower interest in the property.
Recently, the Kentucky Court of Appeals has had an opportunity to
further interpret KRS §391.315 in the context of joint accounts and dower
rights. In James v. Webb, the decedent's widow claimed she, as co-tenant,
owned the entire contents of a safe deposit box upon her husband's death. 39
However, the court held that a safe deposit box is not a statutorily defined
"other like arrangement," and thus, the sums on deposit become part of
the decedent's estate as opposed to belonging to the surviving party unless
there is shown clear and convincing evidence of a different intention. 40
The court recognized that the terms of the lease agreement created A
co-tenancy interest in the use of the box as opposed to changing title or
ownership of the contents of the box. 1 The James court, in deciding this
35
36
37
38
39
40
41

Id. at 503 (Lambert, C.J., dissenting).
Id.
Id. at 5oi.
Id. (citing Harris v. Rock, 799 S.V.2d to (Ky. 199o)).
James v. Webb, 827 S.W.2d 702, 704 (Ky. App. i99i).
Id. at 704.
Id.at 706.
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case of first impression in Kentucky, noted that most states treat a joint
lease of a safe deposit box as insufficient to establish joint ownership of
its contents.4" Because the contents of the safe deposit box did not pass
to the wife through rights of survivorship, the wife was entitled, under the
dower statute, to one-half of the contents. The other half of the personalty
passed to the decedent's heirs.43
2. Conversion of Realty into Personalty.-In Ruh, the widow also chose to
renounce the testator's will and receive her share under the dower statute."
The testator had directed that his realty be sold and the proceeds divided
among five named beneficiaries. The court later identified this transfer as
an equitable conversion of the realty into personalty.4 The widow thus
claimed she was entitled to an absolute estate of one-half of her husband's
personalty which included personalty from the sale of realty.4 6 However,
because the widow renounced the will, she could not rely on the portions
of her husband's will converting realty into personalty. According to the
statute at the time of the decision, the widow was entitled to a life estate
in one-third of her husband's realty.47 The provisions of the will were
irrelevant, as the widow had elected to take against it.48 Upon electing to
renounce the will and take under the dower statute, the surviving spouse
can no longer rely on the will to receive personalty or define personalty.
B. FraudulentInter Vivos Transfers
Many in the legal profession criticize the Kentucky dower statute primarily
for preventing individuals from disposing of property as they wish. Those
that believe asset disposition is a fundamental right guaranteed by the
United States Constitution advocate testamentary freedom. 49 Not only
do some scholars see the dower statute as infringing upon one's right to
dispose of property, but they also view the statute as depriving individuals
of the incentive to be productive and accumulate assets.50 However, in
Id. at 705-06.
43 The safe deposit box primarily contained coupon bonds. Id. at
44 Ruh's Ex'rs v. Ruh, 110 S.W.2d 1097, 11O (Ky. 1937).
42

45 Id. at

702.

1103.

46 Id. at 11o.

47 Id. at

11oz.

48 Id. at 1103.
49 Terry L. Turnipseed, Why Shouldn't I be Allowed to Leave My Property to Whomever I
ChooseatMy Death?(Or How I Learnedto Stop Worrying andStartLoving the French),44 BRANDEIS
L.J. 737, 751 (2oo6).
50 See Turnipseed, supranote 49, at 756 (A man has no incentive to be productive if he
cannot direct the enjoyment of his property after death). Those opposing the dower statute
also believe the "testator's power to bequeath encourages her beneficiaries to provide her
with care and comfort-services." Id. at 758.
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Kentucky, the legislature and the courts regard the dower statute as a
safeguard, necessary to protect certain spouses from becoming destitute.
Although the Kentucky Supreme Court has stated that the dower
statute "was not meant to utterly destroy the testator's ability to give and
51
devise his property as he desires so long as the spouse was provided for,"
Kentucky courts have refused to honor a testator's intentions when an
intent to defraud the surviving spouse of his or her dower interest is found."2
Admittedly, whether one intends to defraud another of their statutory
share is a fact-specific inquiry. For this reason, Kentucky practitioners
should exercise caution when providing estate planning advice due to
the jurisdiction's failure to identify any specific set of factors relevant in
determining whether or not an individual tried to circumvent the dower
statute. Thus, every transaction made with the consent of only one spouse
is susceptible to a claim of "intent to defraud" once the spouse involved
in the transaction has passed away. However, only the surviving spouse,
as opposed to the estate or administrator, has standing to assert a cause of
action claiming the decedent intended to defeat one's dower rights.5 3
1.Transfers Prior to Marriage.-In Martin v. Martin, Kentucky's highest
court recognized that transfers before marriage, as well as transfers during
marriage, may be scrutinized in order to determine whether the transfer
was made with intent to prevent the spouse, or soon-to-be spouse, from
asserting his or her marital rights to such property.5 4 In Martin, the court
determined that the decedent's transfer to his sister of substantially all
of his property on the eve of the decedent's marriage constituted fraud. 5
The transfer consisted of most of the decedent's personal property and was
5 6
made in the form of a cash gift deposited into the sister's bank accounts.
In its opinion, the court stated that Kentucky law makes no distinction
between real estate and personal property in cases of fraud on the surviving
spouse's dower rights.5 7 It is well settled that a conveyance of property
made by an individual to prevent a future spouse from securing marital
rights therein is ineffectual.5 8 In cases involving personal property, the
surviving spouse must prove intent to defraud. However, a transfer of
the bulk of one's property under circumstances similar to those in Martin
51 Hannah v. Hannah, 824 S.W.2d 866, 868 (Ky.

1992).

See, e.g., Martin v.Martin, 138 S.W.2d 509 (Ky. 1940); Payne v.Tatem, 33 S.W.zd 2 (Ky.
193o); Goff v. Goff's Ex'rs, 193 S.W. IOO9 (Ky. 1917); Fennessey v. Fennessey, 2 S.W. 158 (Ky.
52

1886).
53 See Hannah,824 S.W.2d at 868-69.
54 Martin, 138 S.W.2d at 514.
55 Id.at 515.

56 Id.
at 512.
57 Id.at 514.

58 Id.

2007-2008]

DOWER RIGHT IN PERSONALTY

raises a prima facie case of fraud.5 9 Ultimately the court concluded that "a
man may not make a voluntary transfer of either his real or personal estate
with the intent to prevent his wife, or intended wife, from sharing in such
property at his death and that the wife, on the husband's death,6 may assert
her marital rights in such property in the hands of the donee." 0
In Martin,the court felt that the evidence left no doubt that the transfer
from the decedent to his sister was for the purpose of preventing his61
intended wife from being able to assert a dower right in such property.
Not only was the substantial transfer of his estate made without his
fiancde's knowledge, but the decedent's sister transferred his money back
to him whenever he needed it, or as the court stated, "[the sister] was acting
as a mere depository of his funds. ' 6 Finally, the decedent's sister stated
that one of her brother's motives in making the transfer was to prevent
his wife from getting the money. The facts obviously indicated intent to
defraud the surviving spouse of her dower interest, thus the court awarded
surplus
the decedent's wife her statutory one-half share of her husband's
63
personalty which included the fraudulently transferred funds.
The Supreme Court of Kentucky in 2001 again considered the transfer
of property just prior to marriage. In Mathias v. Martin, the husband
transferred the bulk of his assets to a trust the day before the wedding.64
Upon his death, the decedent's surviving spouse, Lillian, brought suit
claiming that the transfer was intended to defeat her right to dower in the
property. The court found that there was no fraudulent act on the part
of the transferor (decedent) because Lillian had full knowledge of the
transfer and chose to marry anyway. 65 Lillian did not have a dower interest
in the property transferred immediately prior to marriage as she knew of
the transfer and in a sense "consented" to the transfer by continuing with
the marriage. 6
Although the transfer in Mathias consisted primarily of real property
and the transfer in Martin consisted of personal property, the Supreme
Court of Kentucky does not identify this distinction as the reason for the
differing outcomes. The transferors in both cases presumably intended
to prevent their soon-to-be wives from acquiring a dower right in their
property. However, inMathiasthere can be no evidence of intent to defraud
as the surviving spouse entered into the marriage with full knowledge of
59 Id.
60 Id. at 515.
61 Id.
at 512.
62 Id.
63 Id. at 515.
64 Mathias v. Martin, 87 S.W.3d 859 (Ky. 2002).
65 Id. at 563 (Court states that "[tihere must be a fraudulent act on the part of the transferor and knowledge precludes fraud").
66 Id. at 864.
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the conveyance or transfer of property to the trust. In Martin, the court
found evidence of intent to defraud because the soon-to-be wife had no
knowledge of the transfer. In conveyances prior to marriage, the court's
focus will be on the surviving spouse's knowledge of the transfer before
the marriage. If knowledge is found prior to the marriage, there can be no
fraud.67
2. Transfers During Marriage.-The Supreme Court of Kentucky's most
recent decision regarding transfers of personal property during marriage is
found in Harrisv. Rock.6" The Mathias court noted that Harrisrepresents
the recent trend of "recognizing broader rights in spouses with respect
to the property of the other."'69 Because Kentucky case law is beginning
to favor, and even increase, the rights of surviving spouses, practitioners
should carefully scrutinize transfers of personalty during marriage to make
sure the transfer will be honored upon the transferor's death. The primary
difference between pre-marriage and post-marriage transfers lies in what
the decedent's estate or the transferees must prove to preclude a claim
of fraud by the surviving spouse. In pre-marriage transfers, knowledge
precludes a claim of fraud, while in post-marriage transfers consent is
necessary to preclude a claim of fraud. 7" Thus, courts recognize the
surviving spouse as having much broader rights in the context of postmarriage transfers.
In Harris,the decedent spouse, Amos Rock, acquired several certificates
of deposit during his lifetime, each bearing his name and the name of
one of his children or his name and the name of his wife. Upon Amos'
death, there were eight certificates of deposit, one with each of his seven
children from a previous marriage and one with his wife. Each certificate of
deposit had a value of approximately $20,000.71 Amos' wife filed an action
following Amos' death to recover one-half of her husband's personalty,
which included the money in all eight of the certificates of deposit.
Because certificates of deposit are by statutory definition considered joint
accounts, the court was forced to apply and reconcile both KRS § 392.020,
Kentucky's dower statute, and KRS § 391.315, Kentucky's statute awarding
72
funds to the surviving party to a joint account.
After recognizing the statutory rights of a surviving party to a joint
account set forth in KRS § 391.315, the court articulated a "limitation,
necessarily implied in law, that the survivor of parties to a joint account
cannot become the owner of the funds in the account upon the death of the
67 Id.
68
69
70
71
72

Harris v. Rock, 799 S.W.2d io (Ky. 199o).
Mathias, 87 S.W.3d at 863.

Id.
Harris,799 S.W.zd at i i.
Id. at 12.
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other party if the party who deposited the funds was not legally entitled
to dispose of them in such a manner."73 The Supreme Court of Kentucky
explained this limitation with a metaphor, noting that a thief's deposit of
money into a joint account does not extinguish the legal owner's right to
recover nor does it transfer legal title to the survivor of the joint account.74
Similarly, one spouse's fraudulent transfer of personalty into a joint account
does not extinguish the other's right to dower. Thus, KRS § 392.020,
which the court interprets to limit a spouse's ability to dispose of his or her
property, also limits what one can legally deposit into a joint account."
In Harris,the only evidence of fraud found by Kentucky's highest court
was the amount of the decedent's personal estate that had been placed
in joint accounts.76 Because the presumption of fraud was not rebutted,
the surviving parties to the joint accounts owed Rosa Rock, the decedent's
wife, one-half of the sums deposited in the accounts. The court did not
comment as to what evidence the children would have to present in order
to show that their father was not intending to defraud his wife by making
the transfer into the eight different joint accounts.
Justice Leibson, joined by then Justice Lambert, followed with a strong
dissent in Harris. Justice Leibson identified the lack of factual and legal
support for the majority's opinion.77 The trial court did not find that Amos
intended to defeat his surviving widow's dower interest or that she was
without knowledge of the transfers. His purpose in structuring his estate
was to simply assure that his wife and children from a previous forty-eight
year marriage ending in death would share equally in his personalty. Justice
Leibson read KRS § 392.020 as placing no limitation on a married person's
right to dispose of his or her separate property, to spend or make gifts inter
vivos, simply by reason of marriage.78 The only restriction under KRS §
392.020 is on fraudulent transactions and in this case, the dissent found
there was no fraud.79 Thus, Justice Leibson felt the new limitation implied
in law by the majority "may put in jeopardy any financial transaction with a
married person and all property jointly owned except where such property
is jointly held with one's spouse."8

73 Id.
74 Id.
75 Id.
76 Id. ("The deposit of approximately seven-eighths (7/8) of the personal estate of the
decedent in this case into a joint account with his children leaves no doubt of his intent to
defeat the movant's dower interest, and as such, raised a presumption of fraud which was not
rebutted").
77 Id. at 13 (Liebson, J., dissenting).
78 Id. at 14 (Liebson, J., dissenting).
79 Id.
80 Id.
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Many practitioners are unsure as to where Harris leaves Kentucky's
dower statute specifically with regard to transfers of personal property
made during a spouse's lifetime. The majority clearly stated that a spouse's
transfer of seven-eights of his or her personalty creates a presumption of
fraud. Is seven-eights the threshold for creating a presumption of fraud
when there is no evidence as to an intent to defraud? Is a transfer of
two-thirds of a spouse's personalty also enough to create a presumption
of fraud? The Supreme Court of Kentucky has not addressed this specific
issue again since deciding Harrisin 1990.
Kentucky court decisions before Harrisalso provide minimal guidance
as to how large of a transfer one may make without raising the presumption
of fraud. In Benge v. Barnett, Kentucky's highest court held that a gift of
approximately 45% of the decedent's total personalty to his brother and
sisters months before his death raised a presumption of fraudulent intent.81
Although decedent transferred less than a "bulk of his then owned personal
estate," the court noted that the surrounding facts evidenced a clear intent
for his (decedent's) widow to "not receive any part of the personalty he
owned at the time of his death.""2 In reaching the conclusion, the court
only considered the size of the gift in proportion to his personal estate and
the decedent's will which left his wife much less than her statutory onehalf share of personal property. These two factors alone caused the court
to include the money the decedent gave his brother and sisters prior to his
death in the decedent's estate. The widow was entitled to dower in the
83
transferred personalty and was awarded one-half of the gifts made.
In interpreting the Supreme Court's decision in Harris,the Kentucky
Court of Appeals in Vanover v. Vanover held that a surviving spouse was
entitled to application of the presumption of fraud on her marital rights.,4
Her husband, the decedent, transferred about half of their marital estate
into certificates of deposit with other individuals eight days before he
passed away.85 The individuals with whom the certificates of deposit were
86
held were required to rebut the presumption of fraud.
Similarly, the decedent in Payne v. Tatum made a gift of $4,000 prior to
his death when he had a personal estate of only $4,660.87 Although the gift
was to his daughter from a previous marriage, the court found that it was
unreasonable in size compared to the personal estate.8 8 Thus, the daughter
81 Benge v. Barnett, 217 S.W.2d 782, 783 (Ky. 1949).

8z Id. at 784.
83 Id. at 782.
84 Vanover v. Vanover, No. 2oo 4 -CA-oo1475-MR, zoo6 WL 357873 (Ky. Ct. App. Feb.
17, zoo6).
85 Id. at *i.

86 Id. at *2.
87 Payne v. Tatem, 33 S.W.2d 2,3 (Ky. 1930).

88 Id. ("[W]hile the wife cannot complain of reasonable gifts or advancements by a hus-
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had to overcome the presumption of fraud in order to avoid having to
relinquish half of the gift of personalty to the decedent's surviving spouse
to satisfy her dower interest.89 The fact that the decedent was "unusually
devoted to his daughter, that he took a large number of meals at her home,
and that he and his wife frequently visited her, [was] not sufficient to
overcome the presumption of fraud."' The court held that the gift was
"invalid to the extent of the wife's distributive share. 91
In Patterson v. Patterson, the husband (decedent) gave his son
approximately $20,000 out of a $100,000 estate prior to his death.9" Even
though evidence indicated that the husband had an "intense hatred" for
his wife and had instituted a divorce proceeding before his death, the court
did not find the facts raised a presumption of fraud.93 The husband gave to
his son a "reasonable, just and proper gift" out of love and affection.' The
court held that an "ample estate" was left to the wife.95
In Nelson v. Metropolitan Tower Life Insurance, the decedent's widow
brought suit alleging that the insurer had committed fraud on her dower
rights when honoring her husband's decision to change the beneficiary
on his life insurance policy. 6 The court, after noting that the insurance
company had no reason to defraud the plaintiff, stated that the statutory
law permitted a conclusive finding against the plaintiff as the marital
domicile was in Ohio. Under Ohio law, a spouse has no dower interest in
personalty. 97 The court found that the plaintiff and her husband lived in
Ohio for the majority of their marriage despite her husband's time spent in
Kentucky with his mother immediately preceding his death. Even though
the life insurance policy was considered surplus personalty, the wife had no
98
dower interest in it as she and her husband resided in Ohio.
Because the law on personalty in the context of dower is sparse,
practitioners should be extremely cautious and conservative when advising
their clients about large personal property transfers in proportion to their
total estate. In order to be sure that inter vivos transfers of personal property

band to his children by a former marriage, yet, if the gifts constitute the principal part of the
husband's estate and be made without the wife's knowledge, a presumption of fraud arises
89 Id.
90 Id.
91 Id.
92 Patterson v. Patterson, 24 S.W. 88o, 88i (Ky. 1894). In this case the gift was of real
estate rather than personalty.
93 Id. at 881.
94 Id.
95 Id. at879.
96 Nelson v. Metropolitan Tower Life Ins. Co., 4 E Supp. 2d 683 (E.D. Ky. 1998).
97 See id. at688, n. i i.
98 Id.
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will be honored after the transferor's death, attorneys must be confident
that the amount of the transfer does not raise a presumption of fraud which,
if not rebutted, entitles the transferor's surviving spouse to one-half of the
personalty transferred. This cautious approach to dower rights has long
been the norm in the context of real estate transfers.
A spouse must release dower in a gift or transfer of real property,
regardless of the value of the real estate and the size of the estate." If
one spouse exchanges land without procuring the release of the other
spouse's dower interest, the surviving spouse (non-transferor) is entitled
to dower in the piece of land originally held by the transferor. °° Thus, if
the transferor dies intestate, a more objective test is used in the context of
real property to determine whether or not there has been intent to defeat
the surviving spouse's claim of dower. The court will simply look to see
whether the surviving spouse released his or her dower interest, usually
done by signing the deed. For almost a century, Kentucky courts have
recognized that neither a husband nor wife is required to receive separate
and independent consideration in exchange for their release of dower in a
conveyance of real property.10'
Since Kentucky courts appear to look primarily at the amount of the
inter vivos transfer of personal property in proportion to the decedent's
estate, attorneys assisting clients in transfers that may be regarded as large
or unreasonable should consider having the other spouse release his or her
dower interest in the personal property with a signature. 02 A husband or
wife can always consent to a disposition of personal property and release
what would ordinarily be a statutorily recognized claim to the property
under Kentucky's dower statute. By releasing his or her dower interest in
the property, the transferor spouse's intentions and inter vivos gifts will be
honored upon the transferor's death.
Because the inquiry into the decedent's intent at the time of the inter
vivos transfer is very fact specific'013 and is not guided by a significant amount
of case law, the transferor spouse is best protected by seeking a release of
the remaining spouse's dower interest. If a court were to determine that
the inter vivos transfer was of a dollar value significant enough to create a
rebuttable presumption of fraud, the individual representing the decedent's
estate is faced with the challenge of presenting evidence to establish the
intent of the deceased. The much simpler task is to obtain a dower release
at the time of transfer. The issue of exactly how much personalty can
be transferred post-marriage to someone other than a spouse is likely to
99

1Ky. PRAc.

PROB. PRAC. & PROC. § 292 (2d ed.) (West 2007).

ioo Id. § 150.
ioI See Moore v. Hudson, 240 S.W. 383,384 (Ky. 1922).
The court considers the extent of the estate given away in the following cases:
Patterson v. Patterson, 24 S.W. 88o (Ky. 1894); Payne v. Tatem, 33 S.W.2d 2 (Ky. 1930).
103 Benge v. Barnett, 217 S.W.2d 782, 783 (Ky. 1949).
1o2
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increase in relevance as individuals today are more likely to remarry or
want to provide for their children from a first marriage.
C. "Contracts" Between Husbandand Wife
Antenuptial agreements"" or contracts are used to alter or eliminate the
rights of one's spouse in one's property. 05 As the legislature has given no
indication of abolishing Kentucky's dower statute and as the family unit
evolves, antenuptial contracts are likely to become increasingly relevant. In
Daniels v. Banister, Kentucky's high court honored an antenuptial contract
in which a husband and wife "voluntarily and freely agreed to relinquish all
rights in the estate of the other which they would acquire by virtue of the
contemplated marriage."' 16 The fact that the husband had a large estate
and made no provisions for his wife in his will did not establish a prima facie
case of fraud. The surviving spouse had no dower interest in her husband's
property because she entered into the antenuptial agreement with full
knowledge of the extent of his estate.'017 Thus, antenuptial agreements
are an effective way to eliminate a spouse's right in the other's real or
personal property and actually are favored by the law.108 Once a spouse
has relinquished his or her dower rights, the other spouse, upon death, is
permitted to dispose of his or her assets free of statutory restrictions.
In Lawson v. Loid,the Kentucky Supreme Court further recognized the
validity of antenuptial agreements when the marriage contract was offered
as a defense to renunciation. 10 9 The day of their marriage, the husband
paid the wife $1,000 for her agreement to release her claims for dower in
the husband's estate. After entering into the contract, the husband left the
majority of his estate to his four children from a previous marriage. The
Lawson court mandated that the party relying on the agreement has the
burden of proof regarding the question of full disclosure of assets at the
time of the agreement." The antenuptial agreement was upheld because
the $1,000 was not inequitable at the time the contract was entered into
and the wife, having worked as a bookkeeper in the husband's business,
was "fully apprised of the extent and nature of the estate and value of what
she [was] surrendering.""'
1o4 Antenuptial agreements are also referred to as pre-nuptial agreements. See Mohan
and Byrd, supra note 2, at 339.
105 1 Ky. PRAc. PROB. PRAC. & PROC. §196 (2d ed.) (West 2007).
io6 Daniels v. Banister, 141 S.W. 393, 394 (Ky. 191 ).
107 Id. at 394.
lo8 Hardesty v. Hardesty's Ex'r, 34 S.W.zd 442, 443 (Ky. 193i).
1o9 Lawson v. Loid, 896 S.W.2d i, 2 (Ky. 1995).
iio Id. at 2. The antenuptial agreement will not be upheld if there has not been full
disclosure of assets. Id.
li l d. at 2-3.
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Kentucky courts have historically recognized contracts made between
husbands and wives before entering into marriage as well as those made
during marriage. In Campbell v. Campbell, the Court recognized the
validity of a postnuptial agreement entered into by a husband and wife
approximately a decade before the husband's death.11 The husband
agreed to leave his wife a life estate in their home along with the income
from $7,000 for life. In consideration, his wife agreed to relinquish any
further claims to his estate that she may be entitled to as surviving spouse.
He likewise released similar claims he might have to her estate." 3 The
husband then executed a will which "fulfill[ed] the provisions imposed
upon him by the [postnuptial] contract.""' 4 The court upheld the contract
as it was fair and equitable, supported by adequate consideration."' Thus,
the surviving spouse was forced to receive her share according to the will
16
and was not permitted to elect her statutory share.'
Finally, the Kentucky Court of Appeals has held that a spouse's distress
over the terms of the antenuptial agreement is insufficient to render it invalid.
In Lipski v. Lipski, a surviving spouse alleged deception among other things
in hopes of invalidating the agreement she and her husband entered into
a month after their marriage." 7 The court held the antenuptial agreement
limiting the surviving spouse's dower right valid as there was full disclosure
of assets and not a "scintilla" of evidence of fraud or deception." 8 The
fact that, upon signing the agreement, the surviving spouse complained
to her sister of the terms was not enough to invalidate the agreement. 1 9
The surviving spouse understood the extent of her statutory rights when
entering into the agreement and freely chose to bind herself anyway.2 0
As evidenced by the above cases, the same law essentially applies to
antenuptial and postnuptial agreements. Both are valid contracts and will
be enforced between spouses as long as there is full disclosure, adequate
consideration, and an absence of fraud or undue influence.'
In both
agreements, spouses are permitted to relinquish all future rights to the
112

Campbell v. Campbell, 377 S.W.2d 93,94 (Ky. 1964).

113 Id.at 94.
114 Id.

115 Id.
116Id.at 94-95.
117 Lipski v. Lipski, 51o S.W.2d 6, 7 (Ky. 1974).
118 Id. at 8.
HI9 Id.

120

Id.

See, e.g., Herren v. Cochran, 697 S.W2d 149, 151 (Ky. Ct. App. 1985). Furthermore,
Kentucky courts have specifically identified certain instances which preclude a finding of
fraud in a given prenuptial agreement. See, e.g.,
Lawson v. Loid, 896 S.W.zd 1,2 (Ky. 1995)
("Neither the inequity of the prenuptial agreement, nor the difference between the allowance for the wife and the financial condition of the husband can be regarded as amounting to
fraud." (citing Brown v. Brown, 265 S.W.2d 484 (Ky. 1954))).
121
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other's property, real and/or personal. However, unlike in the context
of inter vivos transfers, Kentucky courts have not identified a particular
dollar amount in which an antenuptial or postnuptial agreement raises a
presumption of fraud. Case law indicates that courts are more likely to
honor voluntary agreements between spouses altering or eliminating dower
rights as opposed to sizable gifts made without knowledge or consent of
the other spouse.
D. Kentucky Courts Claim to Use Textualist Approach
When DecidingDower Cases
Kentucky courts claim to apply a textualist interpretation to the dower
statutes themselves as well as to contracts entered into between spouses.
In the procedural context, Kentucky courts have been unwilling to waive
or modify the statutory requirements for renunciation. As recently as 2004,
the Kentucky Court of Appeals has reaffirmed the importance of satisfying
all of the procedural requirements for renunciation in the context of dower
rights.' The surviving spouse is barred of all dower claims unless a timely
renunciation is made according to statutory procedure.
In Henderson v. Thomas, the decedent's daughter probated the will
which left nothing to the decedent's husband.2 3 A few months later the
husband, as surviving spouse, filed suit, demanding the will be set aside so
that he could take his share of her property.2 4 Because renunciation of the
will regardless of the will's provisions is required, the husband's failure to
follow the statutory procedure resulted in a dismissal of his claims. If the
decedent left a will, "the renunciation process outlined in KRS § 392.080(1)
is the exclusive remedy by which the surviving spouse may make a claim to
the statutory share.""2 5 Once the "widow[er] takes as a devisee the bequests
made by the will," his or her right to dower ceases.12 6 Additionally, failure
to renounce the will also leaves the surviving spouse without standing
to assert his or her claim that the decedent made a fraudulent transfer to
defeat his or her right to dower.2 7 If statutory procedures are not followed,
Kentucky courts have so far been unwilling to provide relief.
When interpreting agreements between spouses as to their rights in
each other's property, courts also seem to look strictly at the words in the
contract rather than at the intent of the parties. A Kentucky appellate court,
in Bauer v. Piercy, recently recognized the validity of a contract between
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Henderson v.Thomas,

123

Id. at 854.

124

Id. at 855.
Id. at 856.

125

129

S.W.3d 853 (Ky. Ct. App. 2004).

iz6 Hannah v. Hannah, 824 S.W.zd 866, 869 (Ky. 1992).
127 Sanders v. Pierce, 979 S.Wad 457, 459 (Ky. Ct. App. 1998).
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husband and wife not to revoke or change one's own will."2 8 However,
because revocation and renunciation are different, "accomplished by
different actors-revocation by the testator and renunciation by the
surviving spouse," the surviving spouse was permitted to renounce the
will and take her statutory share. 1 9 The court did not consider the intent
of the parties when entering into the contract "not to revoke or change
their respective wills.' 30 Admittedly, the wills were crafted to provide for
the children of each spouse from a previous marriage. Thus, the will left
the surviving spouse less than his or her statutory share. By allowing the
spouse to renounce the will, the court arguably frustrated the decedent's
estate plan.
When deciding the case, the Bauer court took a very textualist approach,
noting the way in which Black's Law Dictionary defines the specific words
contained in the contract. The definition of renunciation and revocation
alone controlled the court's decision. The court stressed the importance
of "precision and clarity in language" to those in the legal profession,'
seemingly hinting that Kentucky courts are committed to a textualist
interpretation in cases of dower controversies. The Court of Appeals'
decision continued to recognize the possibility of a valid contract preventing
either spouse from renouncing the other's will.
Additionally, the Supreme Court of Kentucky has recognized that the
cases involving dower rights often are difficult to decide because of the
sensitive subject matter. There are situations when one result seems more
"just" than another. However, the court has claimed to remain committed
to interpreting the text of the statute regardless of the result. 3 Kentucky
courts are committed to the text of KRS § 392.020 and KRS § 392.080. The
legislature has not amended the statutes since 1956 and 1978 respectively.
Although the courts claim to adhere to a textualist approach when
deciding dower cases, Kentucky courts have taken great liberties in
creating law when claims of fraud are involved. There are no Kentucky
statutes describing or defining when one spouse has defrauded the other in
the context of realty or personalty transfers. Because the legislature has not
spoken on this issue, the court system seems to be establishing a string of
case law that does not provide clear standards upon which future disputes
may be settled. In these fact specific inquiries, practitioners may be best
advised to turn first to the governing statutes rather than considering what
the fair or proper outcome should be. Case law should then be considered
if there is not a statute on point. As a practitioner, the best way to assure

iz8 Bauer v. Piercy, 912 S.W2d 457 (Ky. Ct. App. 1995).
i29 Id. at 458.
I30 Id. at 457.
131 Id. at 458.
i32 Hannah v. Hannah, 824 S.W.2d 866, 869 (Ky. 1992).
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yourself and your client of a particular outcome is to obtain clear evidence
that both spouses consent to the transfer at the time of the transaction.
CONCLUSION

As this Note cautions, practitioners, when drafting wills and providing
estate planning advice, should advise their clients of the statutory rights
the surviving spouse has in the decedent's personal property and real
estate. Attorneys should stay abreast of recent court opinions relating to
dower in order to assure that the clients are fully informed on the current
state of Kentucky law. Failure to inform one's client of the surviving
spouse's right of renunciation can result in a legal malpractice suit. The
Kentucky Supreme Court has recently addressed this matter. In 2006,
an heir to an estate filed a legal malpractice suit against the attorney who
prepared the decedent's will, alleging that the attorney failed to inform the
decedent of his wife's right to renounce the will.133 Although the Kentucky
Supreme Court held for the attorney, the result might not be the same
under a different set of facts. In O'Bryan v. Cave, the plaintiff was not
able to provide any evidence in support of the claim that the attorney
did not advise the decedent that his wife could renounce his will.134 In
another situation, however, a client might be able to establish that his or
her attorney did not discuss the surviving spouse's dower right, specifically
with regards to personalty.
The issue of dower rights is state specific and Kentucky practitioners
should familiarize themselves with the current configuration of the state
law. When a client desires to transfer personalty out of his or her estate,
attorneys should take care to ensure that the client does not have "intent
to defraud" the surviving spouse. The client's transfer or desires will most
likely be honored if the surviving spouse had knowledge of and consented
to the transfer.

133 O'Bryan v. Cave, 202 S.W. 3 d 585 (Ky. zoo6).
134 Id. at 587.

